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A. Introduction 


[1] On July 31, 2020, Tristen Durocher [Tristen], a young Indigenous 

man of Metis descent from northern Saskatchewan arrived in Regina following 
a trek of more than 635 kilometers. 
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[2] His journey began in Air Ronge, Saskatchewan, almost one month 
earlier, on July 2, 2020. The purpose of his walk was to bring public attention 
to the alarmingly high rates of suicide, particularly among Indigenous youth, in 
Northern Saskatchewan. Tristen felt compelled to undertake this trek following 
the defeat in the Saskatchewan Legislative Assembly on June 19, 2020, of An 
Act respecting a Provincial Strategy for Suicide Prevention [Bill 618], a private 
members bill introduced by Cumberland MLA, Doyle Vermette. 

[3] Others sympathetic to Tristen’s cause, most notably Mr. 
Christopher Merasty, and members of an organization named “Walking With 
Our Angels”, accompanied him throughout his walk, and assisted him when he 
reached his final destination. 

[4] Upon arriving in Regina, Tristen went to the grounds of the 
Saskatchewan Legislative Building located within Wascana Centre, more 
particularly, the parcel of land commonly referred to as the “West Lawn”, 
legally described as Surface Parcel #153869686 being Blk/Par A Plan No. 
101852838 Extension 0 [West Lawn]. There, with the assistance of members of 
“Walking With Our Angels”, Tristen erected a tipi. Inside, the tipi contained 
among other items, an altar to hold sacred objects, and a sacred fire contained 
within an above-ground pit. Outside, a portrait gallery consisting of photographs 
of victims of suicide surrounded the tipi. These photographs were displayed on 
stakes which in turn had been beaten into the ground. 

[5] Tristen then began a “restricted caloric intake hunger strike”: 
Affidavit of Monique Goffinet Miller sworn August 4, 2020 at para. 27. The 
Government of Saskatchewan [Government] characterizes Tristen as a 
“protester” and his hunger strike as a “protest”. Tristen’s counsel characterizes 
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it as a ceremonial fast, and Tristen as a “sacred advocate”. However, one 
chooses to characterize Tristen and his actions, he has, since July 31, 2020, 
maintained a quiet vigil in his tipi on the West Lawn. To date, no encampment 
has grown up around this lone structure. 

[6] Shortly after it began, Tristen announced his fast would end 44 
days later on September 13, 2020. This 44 day period is symbolic of the number 
of MLA’s who opposed the passage of Bill 618. 

[7] On August 1, 2020, Commission Special Constable Marvin Taylor 
posted a Notice of Trespass under The Trespass to Property Act, SS 2009, c T- 
20.2 [Trespass Act], and a copy of the Order of Wilkinson J. issued on 
September 11, 2018 [2018 Order], flowing from her reasons for judgment in 
Dubois v Saskatchewan, 2018 SKQB 241 [Dubois]. These documents eventually 
were personally served upon Tristen. 

[8] On or about August 6, 2020, the Government and the Provincial 
Capital Commission [PCC] jointly initiated this application. 

[9] The Government applied for relief under s. 3(1) of The Recovery of 
Possession of Land Act, RSS 1978, c R-7 seeking two remedies. First, it seeks 
possession of the West Lawn. Second, it seeks an order compelling Tristen, 
along with other members of “Walking with Our Angels” who have joined him, 
to vacate the West Lawn immediately, and to cease their occupation of that 
parcel of land. 

[10] The PCC seeks an order compelling Tristen and Tristen’s 
supporters to comply with The Bylaws of Wascana Centre [Bylaws] enacted 
initially under The Wascana Centre Act, RSS 1978, c W-4 (rep) which was 
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superseded by The Provincial Capital Commission Act, SS 2017, c P-30.011 
[PCC Act]. The PCC grounds its particular requests in ss. 7-7 and 7-11 of the 
PCC Act. 

[11] Together, the Government and the PCC seek an order finding 
Tristen in contempt of the prohibitory injunction found in Clause 2 of the 2018 
Order. The Government and the PCC rely on Rule 1 1-26 of The Queen’s Bench 
Rules for this relief. 

[12] On August 20, 2020, Tristen filed a Notice of Constitutional 
Question in which he impugned the constitutionality of Bylaw Nos. 3(b); 8(e); 
27(a)(i); 27(a)(ii), 27(a)(iii), and 27(c)(ii), as well as the Notice of Trespass 
under the Trespass Act. Tristen asserts that the Bylaws and the Notice of 
Trespass violate ss. 2(a), 2(b), and 2(c) of the Canadian Charter of Right and 
Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada 
Act 1982 (UK), 1982, c 11 [Charter]. He further asserts that as none of the 
impugned Bylaws qualify as reasonable limitations under s. 1 of the Charter, 
each should be declared of no force and effect under s. 52(1) of the Canada Act 
1982. 

[13] On September 4, 2020, 1 heard extensive oral submissions from 
counsel for all parties to this application, save for Chief Evan Bray, Chief of 
Police of the Regina Police Service. Counsel for Chief Bray maintained a 
watching brief. After a full day of argument, I reserved my decision. However, 
as Tristen has announced he will end his ceremonial fast and vigil, and leave 
Wascana Centre, and Regina, on September 13, 2020, I advised I would provide 
a bottom-line decision prior to date. 
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[14] This judgment is intended to do exactly that. I will outline my 
conclusions on many of the issues raised in this matter but will provide little 
elucidation. Such elucidation and analysis will appear in more complete reasons 
for judgment which I will prepare, and file shortly. 

[15] As I set out below, 1 have concluded that the application brought 
by the Government and the PCC should be dismissed. 1 conclude that the 
impugned Bylaws offend Tristen’s rights guaranteed by s. 2(a) and 2(b) of the 
Charter. I conclude further that the impugned Bylaws do not qualify as 
reasonable limitations upon those rights as they clothe the Wascana Centre 
Authority and its delegate with unfettered and absolute authority to grant a 
permit to public lands, and provide no exemption or accommodation for 
constitutionally protected political and spiritual expression of the kind at issue 
in this case. Accordingly, in my respectful view, the impugned Bylaws should 
be declared of no force and effect under s. 52(1) of the Constitution Act, 1982. 

[16] 1 conclude further that this declaration of constitutionality 
invalidity should be suspended for a period of six months from the date of my 
judgment. Additionally, I grant Tristen a constitutional exemption pursuant to 
section 24(1) of the Charter so that he may complete his ceremonial fast and 
vigil without further incident. See: Corhiere v Canada (Minister of Indian and 
Northern Affairs), [1999] 2 SCR 203 [ Corbiere ]. 

[17] Finally, while I harbour serious doubt about whether the 
prohibitory injunction contained in Clause 2 of the 2018 Order applies here, 
it is not necessary for me to resolve this question. Assuming it does, in view 
of my conclusions respecting the constitutionality of the impugned Bylaws 


- 6 - 


and the Notice of Trespass, Tristen has a reasonable excuse under Rule 1 1- 
26(3)(a) of The Queen’s Bench Rules for not complying with it. 

B. Does DuJ)ois Control the Result in this Application ? 

[ 18] The Government and the PCC, together with the Attorney General 

for Saskatchewan [AGSK], submit that I should follow Dubois , and grant the 
relief they are seeking. I have concluded Dubois is not a controlling authority, 
and the arguments advanced on this case, and its factual underpinnings, are 
sufficiently different. This reality persuades me to depart from the result 
achieved in Dubois. 

[19] Constitutional adjudication is a dynamic, not a static, enterprise. 
Originalism is not a doctrine generally espoused by Canadian courts. 
Consequently, the principle of stare decisis is somewhat relaxed in this context. 
See: Canada (Attorney General) v Bedford , 2013 SCC 72 at paras 43-44, [2013] 
3 SCR 1101, and Carter v Canada (Attorney General), 2015 SCC 5 at paras 44- 
45, [2015] 1 SCR 331. So, too, is judicial comity. See: Robert J. Sharpe, Good 
Judgment: Making Judicial Decisions (Toronto: University of Toronto Press, 
2018) at 155, and David Polowin Real Estate Ltd. v Dominion of Canada 
General Insurance Co. (2005), 76 OR (3d) 161 (Ont CA) at para 127. 

[20] I hold my colleague Wilkinson J. in the very highest esteem. 
However, the relevant facts in this case together with the arguments presented 
to me by Tristen’s counsel are strikingly different from those she confronted in 
Dubois a little more than two years ago. Indeed, among the many authorities 
cited to me during the hearing, Tristen’s ceremonial fast stands alone. It 
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involves one individual, and not a whole encampment. In many ways, the facts 
presented on this application are unique. 

[21] Accordingly, and with the greatest respect, I will consider the 
issues raised by Tristen’s counsel on this application afresh. 

C. Do the Impugned Bylaws^ Infringe the Charter ? 

[22] The Notice of Constitutional Question filed on this application 
impugned the constitutionality of certain Bylaws identified earlier, and the 
Notice of Trespass. It is asserted that together they impair Tristen’s rights under 
s. 2(a) (freedom of religion); s. 2(b) (freedom of expression); and s. 2(c) 
(freedom of assembly) of the Charter. I conclude that these Bylaws, and the 
Notice of Trespass, violate both s. 2(a) and s. 2(b) of the Charter. Consequently, 
it is not necessary for me to address arguments under s. 2(c). 

1. Tl isten’s Failure to Apply for Prior Authorization 

[23] The Government and the PCC argue that Tristen’s failure to apply 
for prior authorization under the Bylaws significantly erodes his constitutional 
arguments. These applicants argue further that it is impossible to know what the 
Wascana Centre Authority might have decided had Tristen applied for such 
authorization to pursue his current activities (save for that activity prohibited 
under Bylaw 27(c)(iii)) prior to erecting his tipi and portrait gallery). 

[24] For his part, Tristen acknowledges that he did not apply for a 
permit, but avers he chose not to do so because after speaking with officials 
from the Wascana Centre Authority he “formed the belief that a permit or 
exception to the Bylaws to allow our activities could not and would not be 
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made”: Affidavit of Tristen Durocher sworn August 26, 2020 [Tristen’s 
Affidavit] at para. 53. On the basis of the many affidavits filed by the 
Governmenfs and the PCC’s witnesses, I cannot say that Tristen was being 
unduly pessimistic. The tenor of those affidavits would appear to support his 
view. 

[25] That said, I agree that it is troublesome Tristen did not apply to the 
Wascana Centre Authority for a permit. Yet, Tristen does not go so far as to 
argue that the application requirement is, itself, unconstitutional, as appeared to 
have been the case in Dubois. Consequently, I am prepared to consider the 
Charter arguments he advanced on this application without further reference to 
this omission. 

2. Section 2(a) - Freedom of Religion 

[26] Section 2(a) of the Charter guarantees to everyone “freedom of 
conscience and religion”. This constitutional provision was not invoked in 
Dubois. 1 conclude that Tristen has demonstrated a prima facie breach of his 
rights under this Charter provision. 

[27] Both Tristen and the AGSK agree on the applicable standard to be 
met in order for a court to find a violation of s. 2(a), namely; “(1) the claimant 
sincerely believes in a belief or practice that has a nexus with religion; and (2) 
the impugned measure interferes with the claimant’s ability to act in accordance 
with his or her religious beliefs in a manner that is more than trivial or 
insubstantial”. See: Syndicat Northcrest v Amselem , 2004 SCC 47 at paras 56- 
57, [2004] 2 SCR 551 [Amselem]. 
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[28] Both Tristen and the AGSK also agree that the first arm of the 
s. 2(a) inquiry set out in Amselem is satisfied in this case. 

[29] They part company, however, on the second arm, namely whether 
the impugned Bylaws, and the Notice of Trespass, interfere with Tristen’s 
sincerely held religious beliefs in a manner which is neither trivial nor 
insubstantial. I conclude that they do. 

[30] The AGSK relying principally on Congregation of the Followers 
of the Rabbis of Belz to Strengthen Torah c Val-Morin (Municipalite), 2008 
QCCA 577 [ Val-Morin] submits that the restrictions the Bylaws place upon 
Tristen’s ability to use the West Lawn for his ceremonial fast and vigil do not 
infringe his rights under s. 2(a). He asserts that Tristen did not lead evidence to 
show that the West Lawn holds any religious significance for him. 

[31] I conclude that Val-Morin is distinguishable. Wascana Centre 
Authority publicly acknowledges on its website that “Wascana Centre is on the 
traditional lands of Treaty 4 territory, the original lands of the Cree, Ojibwe, 
Saulteaux, Dakota, Nakota, Lakota, and on the homeland of the Metis Nation”: 
Tristen’s Affidavit at para. 26. In Ktunaxa Nation v British Columbia (Forests, 
Lands and Natural Resource Operations), 2017 SCC 54 at paras 127-28, [2017] 
2 SCR 386, for example, the minority found that land, especially land which 
holds significance for Indigenous people, often plays an integral role in the 
exercise of Indigenous spirituality. 1 am persuaded by this argument and would 
adopt it here. 

[32] Accordingly, I am satisfied that Tristen has demonstrated a 
violation of his rights guaranteed under s. 2(a) of the Charter. 
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3. Section 2(b) - Freedom of Expression 

[33] Section 2(b) of the Charter guarantees to everyone “freedom of 
thought, belief, opinion, and expression”. Again, Tristen and the AGSK agree 
on the analytical framework which should operate under this section. It emerges 
from Irwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927 and its 
progeny. One of those cases - Montreal (City) v 2952-1366 Quebec Inc., 2005 
SCC 62, [2005] 3 SCR 141 [Montreal (City)] - set out a three-part inquiry 
relevant when public property is at issue, namely: (1) does the activity have 
expressive content bringing it within s. 2(b) protection?; (2) if so, does the 
method or location of this expression remove that protection?; and (3) if the 
expression is protected by s. 2(b) does the impugned state action infringe that 
protection either in purpose or effect? See: Montreal (City) at para 56. 

[34] Counsel referred me to numerous authorities. I found the following 
authorities to be the most pertinent, and I reference them in alphabetical order: 
Abbotsford (City) v Shantz, 2015 BCSC 1909, [2016] 2 WWR 128; Batty v 
Toronto (City), 2011 ONSC 6862, 108 OR (3d) 571 [Batty]; Bracken v Fort Erie 
(Town), 2017 ONCA 668, 137 OR (3d) 161 [Bracken]; Bracken v Niagara Parks 
Police, 2018 ONCA 261, 141 OR (3d) 168; Calgary (City) v Bullock (Occupy 
Calgary), 201 1 ABQB 764, [2012] 7 WWR 283 [Bullock]; Dubois; Vancouver 
(City) v Zhang, 2010 BCCA 450, [2010] 11 WWR 387 [Zhang]; Victoria (City) 
v Adams, 2009 BCCA 563, [2010] 3 WWR 1; and WeisfeldvR, [1995] 1 FC 68 
(Fed CA). 

[35] After reviewing those authorities, and particularly the relevant 
court’s s. 2(b) analysis, 1 am satisfied Tristen has demonstrated an infringement 
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of his rights under s. 2(b). Section 2(b) protects all forms of expression, except 
violence. See especially the discussion on this point in Bracken at paras 49-54. 

[36] The AGSK submits that sleeping is not expressive activity. Without 
going into an analysis on this point, I simply note that in Batty, and Bullock, the 
courts accepted tent cities erected in Toronto, and Calgary, respectively, as part 
of the Occupy Movement, qualified as expressive activity under s. 2(b). By 
definition, this would have included over-night camping and sleeping. 

[37] The public square is, paradigmatically, a place which is 
traditionally used to express public dissent. See: for example: Montreal (City) 
at para 61 and Bracken at para 33. The West Lawn of the Saskatchewan 
Legislative grounds, in my view, plainly qualifies as a public square. Indeed, 1 
can think of no space more worthy of such a characterization. 

[38] Accordingly, the appropriateness of any restriction placed upon 
Tristen’s ceremonial fast conducted on this space must be assessed under s. 1 
of the Charter. 

4. Section 1 - Reasonable Limitations 

[39] Section 1 of the Charter guarantees all rights and freedoms 
enumerated in that constitutional document “subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and 
democratic society”. The analytical framework under this section is well-known 
having first been identified in R v Oakes, [1986] 1 SCR 103 at 138-39 [Oakes], 
and refined in subsequent authorities from the Supreme Court of Canada, such 
as Dcigenciis v Canadian Broadcasting Corp., [1994] 3 SCR 835. See, most 
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recently: Frank v Canada (Attorney General), 2019 SCC 1 at para 38, [2019] 1 
SCR 3 [Frank]. 

[40] It is important, as well, when analysing the reasonableness of a law 
under s. 1 to be mindful of the nature of the rights which the state seeks to limit 
or over-ride. 

[41] On this aspect of the constitutional analysis the onus is on the 
Government, the PCC, and the AGSK to demonstrate that the impugned Bylaws, 
and the Notice of Trespass, qualify as reasonable limitations upon Tristen’s 
s. 2(a) and 2(b) rights. See: Frank at para 39. 

[42] I find that the impugned Bylaws fail to satisfy two aspects of the 
s. 1 analysis, namely, the minimal impairment inquiry, and the proportionality 
of effects inquiry. In other words, the impugned governmental action does not 
pass constitutional muster under the second and third stages of the general 
proportionality inquiry under s. 1. 

4.1 Minimal Impairment 

[43] The minimal impairment test requires the government to show that 
the measure at issue impairs the right as little as reasonably possible in 
furthering the legislative objective, or pul another way, the measure must be 
“carefully tailored” to ensure that rights are impaired no more than is reasonably 
necessary. See: Frank at para 66. 

[44] 1 find that the impugned Bylaws fail this particular aspect of the 
s. 1 analysis for the same reasons the City of Vancouver Bylaw impugned in 
Zhang, failed. See: Zhang at paras 62-69. Like the Bylaw at issue in Zhang, the 
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impugned Bylaws here, for the most part, are not absolute but they are generally 
prohibitive. They repose unfettered discretion in the Wascana Centre Authority 
and its director to determine what is permissible, and what is not, on public 
lands of great significance in this province. In my view, there should be some 
criteria, at least, in the Bylaws aimed at accommodating and regulating the kind 
of Indigenous spiritual ceremony and political expression at issue here. 

4.2 Proportionality of Effects 

[45] The final stage of the Oakes test asks whether there is 
proportionality between the overall effects of the Charter -infringing measure 
and the legislative objective. At this stage the assessment is rooted in a 
consideration of its effects. This allows a court to determine, on a normative 
basis, whether the infringement of the right in question can be justified in a free 
and democratic society. See: Frank at para 76. 

[46] Here the objective of the impugned Bylaws, and the Notice of Trespass, 
seeks to regulate access to Wascana Centre Authority, and to control activities taking 
place within its geographical limits, including the West Lawn. On the other side, 
Tristen’s ceremonial fast which has both aspects of Indigenous spirituality and 
advancing political discourse, namely educating society about the urgent need for 
suicide prevention, particularly among Indigenous youth, would be significantly, if not 
wholly curtailed from continuing on the West Lawn. 

[47] 1 believe I can take judicial notice of recent and significant efforts 
to nudge Indigenous and non-Indigenous people along the road to national 
reconciliation. Most notably, these efforts include the landmark 2015 Report of 
The Truth and Reconciliation Commission, and the 2019 Final Report of the 
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National Inquiry into Missing and Murdered Indigenous Women and Girls. In 
my respectful view, Tristen’s ceremonial fast represents an admittedly small 
and personal attempt to encourage all of us to move a little further along in our 
national journey. 

[48] Accordingly, in my respectful view, on balance, the deleterious 
effects of the impugned Bylaws, and the Notice of Trespass outweigh their 
salutary benefit. 

D. Conclusion 

[49] For the foregoing reasons, I find the impugned Bylaws and the 

Notice of Trespass unconstitutional and declare them to be of no force and effect 
under s. 52(1) of the Constitution Act, 1982. 

[50] As indicated, 1 have decided to suspend my declaration of 

invalidity for a period of six months from the date of this judgment to allow the 
PCC and the Wascana Centre Authority to craft new bylaws. I have also decided 
to grant Tristen a constitutional exemption pursuant to s. 24(1) of the Charter 
so that he may complete his ceremonial fast and vigil without further incident. 
See: Corbiere. 

[51] Consequently, the Government’s and the PCC’s application is 

dismissed. 
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[52] In conclusion, I thank counsel for their professionalism, civility 

and respectful treatment of the many issues raised on this application. Their 
written briefs were uniformly excellent, and their oral submissions very helpful. 
Their assistance is greatly appreciated. 

G.G. MITCHELL 



